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INTEREST OF AMICI CURIAE!

Amici are constitutional scholars, legal historians, public lawyers,
a retired federal appellate judge, a former United States Attorney
General, and three former United States Senators united by a common
conviction: the endurance of the American Republic depends not only on
elections or policy outcomes, but on the faithful preservation of its
constitutional structure. They span the ideological spectrum, joined not
by partisanship but by a common concern over the erosion of Congress’s
Article I authority.

Amici do not appear to defend or oppose any particular trade policy.
They file this brief because they believe the Constitution draws bright
lines between legislative and executive power—and that those lines are
being blurred in ways that threaten democratic accountability itself.
Many of the same amici filed a substantially similar brief in the lower

court in support of plaintiffs.

1 Amici curiae state that no counsel for any party authored this brief in
whole or in part. The Free to Choose Network contributed funding to the
preparation of this brief. No person, aside from amici curiae, their
members, their counsel, or the Free to Choose Network made any
monetary contribution intended to fund the preparation or submission of
this brief. All parties consented to the filing of this brief.
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no assurance that his preparatory labors and advances will not render
him a victim to an inconstant government?” Id. So, too of American
merchants and manufacturers today, whose decisions are affected by the
cost of imported goods and materials. It is not an argument for one tariff
policy over another to observe the wisdom of the Constitution’s
assignment of these powers to the branch most likely to pursue a
consistent and predictable policy.

11. IEEPA does not authorize tariffs.

The Administration’s reliance on IEEPA is misplaced. Unlike every
statute delegating tariff-setting authority, IEEPA makes no mention of
tariffs, duties, or imposts. No other President has ever purported to
impose tariffs under IEEPA. The International Emergency Economic
Powers Act: Origins, Evolution, and Use, Cong. Res. Serv. R45618, at 26
(2024). The statute was never meant, and has never been understood, to
authorize the President to impose or revise tariffs. IEEPA’s text, context,
and legislative history point to a different purpose: to empower the
President to block or freeze foreign assets and financial transactions in
targeted, temporary ways—not to raise revenue or rewrite the core terms

of international commerce.
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The Trade Act of 1974 explicitly authorizes the President to raise,
lower, or revise tariffs, subject to detailed substantive and procedural
limitations. To read IEEPA as implicitly granting carte blanche to the
President over tariffs without any such limitations, whenever he declares
the existence of an emergency, would render the carefully wrought
provisions of the Trade Act pointless.

A. IEEPA does not mention tariffs—because it was never
meant to allow them.

IEEPA grants the President certain defined authorities to regulate
international economic transactions wupon declaring a national
emergency “to deal with any unusual and extraordinary threat . . . to the
national security, foreign policy, or economy of the United States, if the
President declares a national emergency with respect to such threat.” 50
U.S.C. § 1701(a). Once that condition i1s met, the statute permits the
President to “investigate, regulate, or prohibit . . . transfers of credit or
payments . .. 1involv[ing] any interest of any foreign country or a national
thereof, . . . by any person . . . subject to the jurisdiction of the United
States.” Id. § 1702(a)(1)(A). The term “emergency” does not extend to
every problem that is serious or threatening, but only to those that are

“sudden, unexpected, or impending.” Black’s Law Dictionary (2d ed.). The
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entity, or country, and to prohibit the holding, use, or transfer of property
implicating a relevant foreign interest.”). Notably, Congress employed
seven different verbs to capture the intended types of economic sanction,
but did not include the term “tax” or any of its synonyms. If Congress had
intended to delegate the power of taxing ordinary commerce, it surely
would have said so.

Moreover, all the permitted presidential actions have their effects
abroad; IEEPA did not authorize the President to tax or regulate the
domestic activities or property of Americans. Tariffs, unlike the foreign
sanctions explicitly authorized under IEEPA, are taxes paid by
Americans. They fall squarely within Congress’s taxing power and, under
the Constitution, require the explicit consent of the people’s
representatives.

The absence of tariff language in IEEPA stands in sharp contrast
to statutes where Congress has affirmatively granted such power. When
Congress intends to authorize duties, it says so. Section 301 of the Trade
Act of 1974 allows the President to “impose duties or other import
restrictions[.]” 19 U.S.C. § 2411(c)(1)(B). Under Section 201 of that same

Act, the President is empowered to “proclaim an increase in, or the
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B. Congress deliberately rejected tariff authority in
IEEPA.

The context of the enactment of IEEPA makes clear that Congress
did not intend to delegate tariff authority to the President. On the
contrary, Congress enacted IEEPA in 1977 in response to President
Richard Nixon’s unprecedented assertion of the authority to increase
tariffs, which courts reviewed under the TWEA. The TWEA, a World War
I-era statute that originally applied only in wartime, gave the President
authority to impose economic sanctions against other nations whose
actions threaten our national security. The TWEA did not mention
tariffs, and until 1971 was never invoked by any President to impose
them.

In that year, President Nixon declared a national emergency and
mmposed a 10% 1import surcharge (an extra tariff), which was

subsequently justified under the authority of the TWEA. Nixon asserted

various energy products, critical minerals (including rare earth
minerals), pharmaceuticals, and certain semiconductors and copper
products—are exempt from the tariffs at issue. Annex II to Exec. Order
No. 14257, Regulating Imports with a Reciprocal Tariff to Rectify Trade
Practices That Contribute to Large and Persistent Annual United States
Goods Trade Deficits, The White House (Apr. 2, 2025),
https://www.whitehouse.gov/wp-content/uploads/2025/04/Annex-II.pdf.
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regimes and individuals. But never to levy broad-based duties on
1mports. See Learning Res., 2025 WL 1525376, at *10 (finding support in
ruling against the government that “[ijn the five decades since IEEPA
was enacted, no President until now has ever invoked the statute—or its
predecessor, TWEA—to impose tariffs”). That settled practice confirms
what the statute’s text and legislative record already show: Congress did
not grant tariff authority.

G. The Supreme Court has repeatedly rejected Executive

Branch efforts to arrogate to itself sweeping power in
the absence of clear text.

In matters of vast political and economic consequence, the Supreme
Court insists on unmistakable legislative authority before allowing the
Executive Branch to act. It is not a novel doctrine but a longstanding
interpretive principle: it is improbable (and constitutionally dubious to
assume) that Congress would intend to transfer vast swaths of its
constitutional power without saying so directly.

That principle applies with full force here. The President has
proclaimed a fundamental reordering of U.S. trade policy without new

legislation or specific congressional approval. The asserted authority
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The undersigned amici join this brief in their individual capacities.
They do not represent any party to this matter. Institutional affiliations
are provided for identification only and do not reflect the views or
endorsements of their employers.

George F. Allen served as Governor of Virginia from 1994 to 1998 and
as a United States Senator from 2001 to 2007. Earlier in his career, he
represented Virginia in the U.S. House of Representatives and served in
the Virginia House of Delegates.

Joshua A. Claybourn is an attorney who advises public-sector clients—
including legislative bodies—on constitutional and administrative law.
His legal and historical scholarship focuses on the separation of powers
and the constitutional legacy of the early Republic and Abraham Lincoln.

John C. Danforth served as a United States Senator from Missouri and
as U.S. Ambassador to the United Nations. Prior to his Senate tenure, he
was Attorney General of Missouri for eight years. He currently serves on
the national advisory board of the John C. Danforth Center on Religion
and Politics at Washington University.

Richard A. Epstein is the Laurence A. Tisch Professor of Law at New
York University School of Law, the Peter and Kirsten Bedford Senior
Fellow at the Hoover Institution at Stanford University, and the James
Parker Hall Distinguished Service Professor Emeritus and Senior
Lecturer at the University of Chicago Law School.

Charles T. Hagel represented Nebraska in the United States Senate
from 1997 to 2009, where he served on the Foreign Relations and
Intelligence Committees. He served as the 24th United States Secretary
of Defense from 2013 to 2015 and as co-chairman of the President’s
Intelligence Advisory Board from 2009 to 2013.











