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INTEREST OF AMICI CURIAE1

Amici are constitutional scholars, legal historians, public lawyers,

a retired federal appellate judge, a former United States Attorney

General, and three former United States Senators united by a common

conviction: the endurance of the American Republic depends not only on

elections or policy outcomes, but on the faithful preservation of its

constitutional structure. They span the ideological spectrum, joined not

by partisanship but by a common concern over the erosion of Congress's

Article I authority.

Amici do not appear to defend or oppose any particular trade policy.

They file this brief because they believe the Constitution draws bright

lines between legislative and executive power-and that those lines are

being blurred in ways that threaten democratic accountability itself.

Many of the same amici filed a substantially similar brief in the lower

court in support of plaintiffs.

1 Amici curiae state that no counsel for any party authored this brief in
whole or in part. The Free to Choose Network contributed funding to the
preparation of this brief. No person, aside from amici curiae, their
members, their counsel, or the Free to Choose Network made any
monetary contribution intended to fund the preparation or submission of
this brief. A11 parties consented to the filing of this brief.
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INTRODUCTION AND SUMMARY OF ARGUMENT

This dispute is not about the wisdom of tariffs or the politics of

trade. It is about who holds the power to tax the American people. May a

President, absent a clear delegation from Congress and without guidance

that amounts to an intelligible principle, unilaterally impose sweeping

tariffs under laws never designed for that purpose? This is not a debate

over outcomes but a test of structure. It asks not what should happen,

but who decides.

The Constitution gives a clear answer. Article vests Congress-I

not the President-with the power to "lay and collect Taxes, Duties,

Imposts and Excises," and to "regulate Commerce with foreign Nations."

Unless Congress has delegated that authority through a valid and clearly

bounded framework, the President may not impose tariffs. As the

Supreme Court made plain in Youngstown Sheet & Tube Co. U. Sawyer,

343 U.S. 579 (1952), presidential power must stem from the Constitution

or an act of Congress. Here, it does neither.

In early April 2025, President Trump proclaimed a sweeping tariff

regime that touches nearly every imported good sold in the United States.

The measures included a 10% global tariff on nearly all imports. On April

2











Case: 25-3493, 07/07/2025, DktEntry: 30.1, Page 13 of 48

ARGUMENT

1. Congress, not the President, has the power to impose
tariffs.

From the founding of the Republic, the power to impose tariffs-

like the power to levy taxes-has belonged exclusively to Congress. This

is no formality. This nation was born of the slogan "No taxation without

representation," which means that the authority to tax, raise revenue,

and shape the public's economic obligations must rest with the people's

elected lreplresentatives.2

The Constitution is explicit. Article I, Section 8 grants Congress the

power "[t]o lay and collect Taxes, Duties, Imposts and Excises" and "[t]o

regulate Commerce with foreign Nations[.]" U.S. Const. art. I, § 8. These

provisions were not afterthoughts-they were foundational. As James

Madison wrote in The Federalist No. 58, vesting control of taxation in the

legislature served as a deliberate check on executive power, born of

colonial resistance to Crown-imposed duties levied without consent. That

structural safeguard ensures that only a geographically diverse and

2 See Michael W. McConnell, The President Who Would Not Be King:
Executive Power Under the Constitution 100-07, 214-20 (2020)
(explaining that the Constitution vests the powers to tax and regulate
commerce in Congress as part of its core structural design).
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Crisis of 1832-33. Whether popular or unpopular, it was Congress-not

the President-that decided which goods to tax, at what rates, and for

what ends.

From the beginning of the Republic, Congress has distinguished

between delegations of authority to impose taxes, including tariffs, which

are the core of Congress's power of the purse, and delegations of authority

to impose embargoes and other non-tax economic sanctions, which

inextricably relate to foreign policy, a largely presidential domain. Both

require express congressional delegation, but the President has been

given far more latitude to impose and remove embargoes in the service of

foreign policy objectives, while tariff authority has invariably been

narrowly limited in time, amount, and purpose.

The Trade Act of 1974 and the Trade Expansion Act of 1962

exemplify this approach. They allow the Executive to address unfair

trade practices or national security threats, but only within carefully

prescribed limits. Even then, these statutes do not-and constitutionally

cannot-authorize the President to create by executive fiat a sweeping

new tariff regime.
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no assurance that his preparatory labors and advances will not render

him a victim to an inconstant govelrnment?" Id. So, too of American

merchants and manufacturers today, whose decisions are affected by the

cost of imported goods and materials. It is not an argument for one tariff

policy over another to observe the wisdom of the Constitution's

assignment of these powers to the branch most likely to pursue a

consistent and predictable policy.

11. IEEPA does not authorize tariffs.

The Administration's reliance on IEEPA is misplaced. Unlike every

statute delegating tariff-setting authority, IEEPA makes no mention of

tariffs, duties, or imposts. No other President has ever purported to

impose tariffs under IEEPA. The International Emergency Economic

Powers Act: Origins, Evolution, and Use, Cong. Res. Serv. R45618, at 26

(2024). The statute was never meant, and has never been understood, to

authorize the President to impose or revise tariffs. IEEPA's text, context,

and legislative history point to a different purpose: to empower the

President to block or freeze foreign assets and financial transactions in

targeted, temporary ways-not to raise revenue or rewrite the core terms

of international commerce.

I I
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The Trade Act of 19'74 explicitly authorizes the President to raise,

lower, or revise tariffs, subject to detailed substantive and procedural

limitations. To read IEEPA as implicitly granting carte blanc/te to the

President over tariffs without any such limitations, whenever he declares

the existence of an emergency, would render the carefully wrought

provisions of the Trade Act pointless.

A. IEEPA does not mention tariffs-because it was never
meant to allow them.

IEEPA grants the President certain defined authorities to regulate

international economic transactions upon declaring a national

emergency "to deal with any unusual and extraordinary threat ... to the

national security, foreign policy, or economy of the United States, if the

President declares a national emergency with respect to such threat." 50

U.S.C. § l70l(a). Once that condition is met, the statute permits the

President to "investigate, regulate, or prohibit ... transfers of credit or

payments ... involv[ing] any interest of any foreign country or a national

thereof, ... by any person ... subject to the jurisdiction of the United

States." Id. § l702(a)(l)(A). The term "emergency" does not extend to

every problem that is serious or threatening, but only to those that are

"sudden, unexpected, or impending." Black's Law Dictionary (2d ed.). The
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entity, or country, and to prohibit the holding, use, or transfer of property

implicating a relevant foreign interest."). Notably, Congress employed

seven different verbs to capture the intended types of economic sanction,

but did not include the term "tax" or any of its synonyms. If Congress had

intended to delegate the power of taxing ordinary commerce, it surely

would have said SO.

Moreover, all the permitted presidential actions have their effects

abroad; IEEPA did not authorize the President to tax or regulate the

domestic activities or property of Americans. Tariffs, unlike the foreign

sanctions explicitly authorized under IEEPA, are taxes paid by

Americans. They fall squarely within Congress's taxing power and, under

the Constitution, require the explicit consent of the people's

representatives.

The absence of tariff language in IEEPA stands in sharp contrast

to statutes where Congress has affirmatively granted such power. When

Congress intends to authorize duties, it says so. Section 301 of the Trade

Act of 1974 allows the President to "impose duties or other import

lrestlrictions[.]" 19 U.S.C. § 24ll(c)(l)(B). Under Section 201 of that same

Act, the President is empowered to "proclaim an increase in, or the

14
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latter Act covers the whole subject of the earlier one and "is clearly

intended as a substitute." Posadas U. Nat'l City Bank of NY, 296 U.S.

497, 503 (1936). Nor should the court find that the generalized language

of IEEPA, which does not even mention tariffs, supersedes the specific

language of laws granting the executive branch only circumscribed

authority to impose tariffs.

The more specific tariff-authorizing statutes do not support the

President's current action either. The President has not specifically

invoked the authority of Trade Act of 1974 or the Trade Expansion Act in

support of his April 2 tariffs, and for good reason. Section 122 of the Trade

Act authorizes import surcharges of 15% for no more than 150 days "to

deal with large and serious United States balance-of-payments deficits."

President Trumps's tariffs exceed that limit and would last far longer.

Section 201 is even farther afield. It allows targeted tariff increases upon

a finding by the United States International Trade Commission that

increased imports of a product are causing substantial injury to the

domestic industry producing that product.

There have been no such findings here. Indeed, across-the-board

tariffs of 10% on all imports-including nations where the United States

16
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B. Congress deliberately rejected tariff authority in
IEEPA.

The context of the enactment of IEEPA makes clear that Congress

did not intend to delegate tariff authority to the President. On the

contrary, Congress enacted IEEPA in 1977 in response to President

Richard Nixon's unprecedented assertion of the authority to increase

tariffs, which courts reviewed under the TWEA. The TWEA, a World War

I-era statute that originally applied only in wartime, gave the President

authority to impose economic sanctions against other nations whose

actions threaten our national security. The TWEA did not mention

tariffs, and until 1971 was never invoked by any President to impose

them.

In that year, President Nixon declared a national emergency and

imposed a 10% import surcharge (an extra tariff), which was

subsequently justified under the authority of the TWEA. Nixon asserted

various energy products, critical minerals (including rare earth
minerals), pharmaceuticals, and certain semiconductors and copper
products-are exempt from the tariffs at issue. Annex II to Exec. Order
No. 14257, Regulating Imports with a Reciprocal Tariff to Rectify Trade
Practices That Contribute to Large and Persistent Annual United States
Goods Trade Deficits, The White House (Apr, 2, 2025),
https://www.whitehouse.gov/wp-content/uploads/2025/04/Annex-II.pdf.
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that language in the TWEA allowing the executive to "regulate ...

imports ... by means of instructions, licenses, or otherwise" was broad

enough to permit him to add a 10% surcharge to the existing tariffs that

had been imposed by Congress. This surcharge lasted less than five

months; it was withdrawn in December 1971. A zipper importer, Yoshida

International, filed a lawsuit challenging the legality of the surcharge

and seeking a refund of taxes paid. By the time a court could render a

decision, the import surcharge had lapsed. Although a three-judge panel

of the Customs Court concluded that the tariff surcharge was illegal,

Yoshida International, Inc. U. United States, 378 F.Supp. 1155 (Cust. Ct.

1974), the Court of Customs and Patent Appeals later reversed,

upholding Nixon's action. It found that TWEA's "express delegation" of

power to the President "is broad indeed," such that the power to impose

tariffs could be inferred from the power to "regulate" imports during a

crisis, in the absence of any statute "providing procedures' for dealing

with a national emergency involving a balance of payments problem such

as that which existed in l97l." Yoshida, 526 F.2d at 573-78; id. at 570

("legislation delegating restrictive regulatory authority cannot operate,

merely upon the declaration of an emergency, to the exclusion of other

19
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Act required specific findings of unfair trade practices by the nations

subject to the surcharges. Congress thus made clear that if a President

is to have any emergency tariff power, it must come from a specifically

tailored statute with clear parameters, not an open-ended mandate.

Only after Congress passed the Trade Act did the Court of Customs

and Patent Appeals reverse the trial court's holding that the TWEA did

not authorize presidential tariff increases. By that time, Congress had

already enacted a carefully limited tariff authority, which superseded the

TWEA.

Congress then enacted IEEPA. Having just enacted an explicit, and

tightly limited, tariff authority through the Trade Act, Congress did not

incorporate any tariff language into IEEPA. Congress's decision in 1977

to retain TWEA's general language ("regulate importation") in IEEPA

without adding any tariff-specific provision strongly suggests that

lawmakers did not regard IEEPA as a vehicle for import taxes. Congress

had already "provided procedures" for emergency tariffs. Yoshida, 526

F.2d at 578, and those procedures-not IEEPA-would govern future

imposition of tariffs "dealing with a national emergency involving a

balance of payments problem[.]" Id. IEEPA was meant for other tools of
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economic sanctions (like freezing assets or embargoing particular

transactions), not for across-the-board duties.

Congress further cut back on the power previously imparted by the

TWEA in two ways. First, it confined the original TWEA power to

wartime, as had been the case between 1917 and 1933. See 50 U.S.C. §

4302. In peacetime, the President was permitted to impose regulations

(with no mention of tariffs) on imports only upon a declaration of

emergency under the Emergencies Act, which would be subject to fast-

track review and invalidation by Congress. See Thronson, 46 U. Mich.

J.L. Ref. at 743-53. This effectively barred any future action of the sort

taken by President Nixon, unless it was approved by Congress.

Over a decade later, the Supreme Court declared legislative vetoes

(like the one employed in the Emergencies Act) unconstitutional, which

stripped Congress of the central safeguard it had enacted in 1977. INS U.

Chadd, 462 U.S. 919 (1983). It is nonetheless a fallacy to impute to

Congress the intention to give the President unilateral tariff authority,

when Congress voted specifically to subject any such decisions to

congressional review.
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court's interpretation of the TWEA into the new IEEPA statute, this

would not support the government's extravagant claim of an unlimited

power to set tariffs in any declared emergency.

The Yoshida court further emphasized, no fewer than four times in

its opinion, that the generalized provisions of the TWEA could be read to

authorize President Nixon's action only because there then existed no

statute containing "procedures prescribed by the Congress for the

accomplishment of the very purpose sought to be attained by [the

presidential order]." Id. at 570, 578. A specific statute would govern

instead of the TWEA. Congress thus knew that its enactment of precisely

such procedures in the Trade Act of 1974 would preclude a finding of

generalized tariff authority under the TWEA, under the logic and holding

of Yoshida.

The government simply ignores the congressional opposition to the

Nixonian tariffs, the enactment of time-limited and procedurally limited

tariff authority in the Trade Act, and the elimination of unilateral

presidential emergency authority through the fast-track congressional

disapproval mechanism of the Emergency Act. To be sure, the

congressional disapproval procedure was rendered ineffective by the

27











Case: 25-3493, 07/07/2025, DktEntry: 30.1, Page 38 of 48

both tax cuts and deficit 1reduction."7 But tax cuts and budget deficits-

however important-are not "unusual and extraordinary thlreat[s]"

under IEEPA. 50 U.S.C. § l70l(a). They are routine subjects of political

debate and legislative negotiation. Their invocation here confirms that

these tariffs are not temporary emergency measures, but a shift in fiscal

and trade policy pursued through unilateral executive action.

F. No President has ever used IEEPA this way.

The Supreme Court has cautioned that "[w]hen an agency claims to

discover in a long-extant statute an unheralded power to regulate 'a

significant portion of the American economy,' . . we typically greet its

announcement with a measure of skepticism." Util. Air Regal. Grp. U.

EPA, 573 U.S. 302, 324 (2014) (quoting FDA U. Brown & Williamson

Tobacco Corp., 529 U.S. 120, 159 (2000)). That skepticism is warranted

here. In the nearly five decades since its enactment, IEEPA has never

been used to impose a general tariff. Presidents have invoked it to freeze

assets, block financial transfers, and impose targeted sanctions on hostile

7 CEA Chairman Steve Miran, Hudson Institute Event Remarks, The
White House (Apr, 7, 2025), https://www.whitehouse.gov/briefings-
statements/2025/04/cea-chai1rman-steve-miran-hudson-institute-event-
remarks/.
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regimes and individuals. But never to levy broad-based duties on

imports. See Learning Res., 2025 WL 1525376, at *10 (finding support in

ruling against the government that "[i]n the five decades since IEEPA

was enacted, no President until now has ever invoked the statute-or its

predecessor, TWEA-to impose tariffs"). That settled practice confirms

what the statute's text and legislative record already show: Congress did

not grant tariff authority.

G. The Supreme Court has repeatedly rejected Executive
Branch efforts to arrogate to itself sweeping power in
the absence of clear text.

In matters of vast political and economic consequence, the Supreme

Court insists on unmistakable legislative authority before allowing the

Executive Branch to act. It is not a novel doctrine but a longstanding

interpretive principle: it is improbable (and constitutionally dubious to

assume) that Congress would intend to transfer vast swaths of its

constitutional power without saying so directly.

That principle applies with full force here. The President has

proclaimed a fundamental reordering of U.S. trade policy without new

legislation or specific congressional approval. The asserted authority
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directed to conform." 531 U.S. at 472 (citation omitted). That principle is

absent here with respect to trade duties.

CONCLUSION

IEEPA cannot reasonably be construed to authorize tariffs. The

Court should reverse.

/s/ Daniel W. Wolff
Daniel W. Wolff
CROWELL & MORING LLP
1001 Pennsylvania Ave., N.W.
Washington, D.C. 20004-2595
Phone: (202) 624-2500
dwolff@c1rowell.com

Counsel for Amici Curiae
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